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INTRODUCTION

If the mark of a seminal study is the quantity and quality of the progeny it
spawns, then Robert A. Dahl’s Deczszon-Makmg in a Democracy: The
Supreme Court as a National Polzcy-Maker scores a bull’s eye. From its
publication, the Dahl Article has been cited by both social science journals and
law reviews every year to date. Even more important is the high quality and
diversity of scholarship building on Professor Dahl’s study, from research
assessing the relationship between public opinion and the U.S. Supreme
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! Robert A. Dahl, Decision-Making in a Democracy: The Supreme Court as a National Policymaker, 6
J. PUB. L. 279 (1957) (“Decision-Making in a Democracy”).
2 We discovered this via electronic searches of various databases in LEXIS-NEXIS, J-Stor, and OCLC.
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Court,” to the role the Justices play in facilitating partisan realignments,4 to the
Court’s capacity to generate social change.

No one essay could consider the debt scholars writing in these and other
areas owe to Decision-Making in a Democracy.6 Further, we do not try.
Instead, we focus on Dahl’s resolution of the “countermajoritarian difficulty,”7
a term Alexander Bickel coined to reflect the “problem” of allowing unelected
judges to strike down legislation passed by elected representatives.8 On Dahl’s
account, we need not worry too much about this “difficulty” because the
“policy views dominant on the Court are never for long out of line with the
policy views dominant among the lawmaking majorities of the United States.”
This coincidence of preferences comes about, according to Dahl, because the
ruling regime (i.e., the president and the Senate) has the opportunity to appoint
new Justices to the Court about every two years.10 Those new Justices, in turn,
vote in accord with their sincere political preferences—or so Dahl assumes—
which would coincide with the views of those who appointed them.

We argue that Dahl was right to discount the seriousness of the “difficulty”
but not primarily for the reason he suggested. Rather than focusing on a
correspondence of preferences among the different branches of government,
we base our argument on the effects of the separation of powers system on the

3 See, e.g., Gregory A. Caldeira & James L. Gibson, The Etiology of Public Support for the Supreme
Court, 36 AM. J. POL. SCL. 635 (1992); Robert H. Durr et al., /deological Divergence and Public Support for
the Supreme Court, 44 AM. J. POL. SCI. 768 (2000); James L. Gibson & Gregory A. Caldeira, Blacks and the
United States Supreme Court: Models of Diffuse Support, 54 J. PoL. 1120 (1992); Timothy R. Johnson &
Andrew D. Martin, The Public’s Conditional Response to Supreme Court Decisions, 92 AM. POL. SCI. REV.
299 (1998); William Mishler & Reginald Sheehan, Public Opinion, the Attitudinal Model, and Supreme Court
Decision Making: A Micro-Analytic Perspective, 58 J. POL. 169 (1996); James A. Stimson et al., Dynamic
Representation, 89 AM. POL. SCI. REV. 543 (1995).

4 See, e.g., JOHN B, GATES, THE SUPREME COURT AND PARTISAN REALIGNMENT: A MACRO- AND
MICROLEVEL PERSPECTIVE (1992); David Adamany, Legitimacy, Realigning Elections, and the Supreme
Court, 1973 WIs. L. REV. 790; Richard Funston, The Supreme Court and Critical Elections, 69 AM. POL. SCI.
REV. 795 (1975); John B. Gates, Partisan Realignment, Unconstitutional State Policies, and the U.S. Supreme
Court, 1837-1964, 31 AMJ. PoL. Scl. 259 (1987); William Lasser, The Supreme Court in Periods of Critical
Realignment, 47 1. POL. 1174 (1985).

5 See, €.g., GERALD N. ROSENBERG, THE HoLLoW HOPE (1991); Jonathan D. Casper, The Supreme
Court and National Policy Making, 70 AM. POL. SCI. REV. 50 (1976).

6 Dahl, supra note 1.

7 ALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH: THE SUPREME COURT AT THE BAR OF
POLITICS 16 (1962).

8 See Barry Friedman, The History of the Countermajoritarian Difficulty, Part Four: Law’s Politics, 148
U. PA. L. REV. 971, 984 (2000).

9 Dahl, supra note 1, at 285.

10 74 at284.
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